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The implementation of the Convention should be méga as a “shared
responsibility® of the States that are parties to the Conventimhthe Convention organs,
which implicates that the relationship betweendberts responsible for the implementation
of the Convention cannot be construed as blind saloeie of the national courts to the
ECtHR'’s dictate. Furthermore, upon the entry irdcé of the new Protocol No. 16 to the
Convention a judicial dialogue is going to becomgudy normative category. It is against
this background | would like to address in thistcttion the ECHR application issues in
the jurisprudence of the Lithuanian Administratieeurts. First of all, | will refer to the

Convention perspective, namely to the most sigaficcases against Lithuania recently

' E.g. see Item 3 of High Level Conference on théufeuof the European Court of Human Rights. Inteta
Declaration of 19 February 2010
<http://www.echr.coe.int/Documents/2010_InterlakeéimalDeclaration  ENG.pdf>, visited 22 November 2013
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heard by the ECtHR, aiming to reveal the attitutithe ECtHR demonstrated towards the
Lithuanian courts. Next, | will turn to the Lithuan cases pending before the ECtHR,
which have been recently communicated to the Ganem, at this point, switching on
gradually to national legal perspective, aiming d®monstrate responses given by the
national courts, in this regard analysing someesselated both with erga omnes effects of
the jurisprudence of the ECtHR and with the proadssxecution of the ECtHR judgments.
National courts have always been considered asns¢iyutions responsible for
the enforcement of the human rights protectiong @sd in particular guaranteed at the
international levél Due tosui generisnature of the European Convention on Human Rights
(hereinafter — the ECHR) and a unique control mersma of its implementation the impact
of the European Court of Human Rights (hereinaftédrte ECtHR) on the national courts of
mature democracies as well as and in particuléine@tountries of transitional democracies,

when this international court establishes certainimum standards for the human rights

protection, under which the latter are inclinedntodel national standards, might imply a

minimum role of the national courts in the impleragion of the Convention limited to

mechanical transportation of the conventional neguents into national legal systems. So
what is practical impetus by referring to the inmpéntation of the Convention as a “shared
responsibility® in the context of the relationship between thertsoresponsible for the
implementation of the Convention? Does it realgyngly a shift from the implementation of
the Convention as one-way motion, when nationaftsaused to transport the conventional

standards, even if to acknowledge the most outstgnohportance of the role played by the

> OPSAHL, T. Human rights today: international obtigas and national implementatioBcandinavian Studies in
Law, 1979, Vol. 23, p. 149-176.
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national courts, when coupling together of natiomedal standards with those of
Convention, if | may put it in the words of honobie prof. von Bogdandy, towards two-
way motion, when national courts have a possibilttyparticipate in the process of the
development of the conventional standards on their and (or) influence them? And what
are practical manifestations of this phenomenoto iinalyse the Convention application
issues before the Lithuanian administrative coartd its counter-evaluation given by the
ECtHR in this respect.

Or, to put it in more simplistic words, taking intmnsideration the duality
imminent to the Convention system, when the impleiadgon of the Convention is
primarily entrusted to the national courts and doatrol thereof — to the ECtHR, this
contribution is aimed at demonstrating how the oasility for the implementation of the
Convention is actually shared between the nati@malrts and the ECtHR and more
precisely, what are possible directions of theraxtBon between ECtHR and the Lithuanian
— in this case - administrative courts.

First of all | would like to approach the topic finathe Convention perspective,
by analysing the cases against Lithuania recentiyngned by the ECtHR (as from 2013 to
date), where at the domestic level Lithuanian adstrative courts were involved, aiming to
reveal possible attitudes of the ECtHR, when periog the control of the implementation
of the Convention, towards those Lithuanian coufts.start with | would like to refer to
those peculiar situations where the ECtHR is gchmtgh the opportunity to perform the
role ofthe first instance courtlokSas case, JokSas v. Lithuania judgment of,2@ight be
indicated as an example of this exceptional sibmatwhere this had happened due to very

specific violation of Art. 6 found: the absenceanf effective judicial review. This violation



was found due to the domestic courts’ failure twisighe applicant in obtaining evidence in
regard of his allegation of discrimination, whichasvat the heart of the applicant’s
complaint before the domestic courts due to hisdisal from professional military service,
- while in the Court’'s view, a comparison betweas &ituation and that of the other
servicemen who had allegedly been allowed to caetiserving after reaching their
retirement age but before the expiry of their cactis was indispensable for the applicant to
be able to present his grievance. This inactivitydgamestic courts resulted in their failure to
give consideration to the applicant’s allegatiogareling discrimination, therefore, this had
been done by the very ECtHR in finding no violatwinArt. 10 alone and in conjunction
with Article 14 of the Convention. It seems irorjcashen the ECtHR underlying being
careful not to substitute its own assessment ofatis and evidence for that of the domestic
courts,de factois doing that couple of paragraphs below in tlei\same judgment. In this
situation, upon the re-opening the case on the iGl request the Supreme
Administrative Court in its judgment of 16 SeptemB814 had no choice but to conclude
that the discrimination issue had been analysettiail by the ECtHR thus there is no need
to analyse it complementary. Still, to be honeshulst admit that the situations like the one
descried above occur on extremely rare occasiomslation to administrative courts, and
should be perceived as an exception.

| won’t surprise much you by telling that in mostses so-called correctional
role is performed by the ECtHR, firstly, when penfiing procedural review in finding the
violations of the Convention for non-observancehs requirements of the right to a fair
trial, as guaranteed under Article 6 of the Conwent (e.g. Paliutis v. Lithuania judgment

of 2015 concerning question of access to courtSadekcase referred to above), and,



secondly, when performing not so desirable mateeakew in finding the violations of the
Convention due to the outcome of the case reacheldebdomestic courts. Probably, it will
be interesting for you to hear that during few recgears those kind of violations were

found mostly due to the size of damages awardéteadomestic level by the administrative

courts (e. g. Paplauskien. Lithuania judgment of 2014, Mironovas and ogherLithuania
judgment of 2015). To my mind, some sort of disarepes between the amount of money
awarded by the Strasbourg court and by the naticoaits are understandable and even
justifiable to certain extent — as it was notedtly ECtHR itself that it can also perfectly
well accept that a State which has introduced aedgmwhich is designed to afford
compensation, will award amounts which — while gellower than those awarded by the
Court — are not unreasonable, on condition thatrélevant decisions, which must be
consonant with the legal tradition and the standdrliving in the country concerned, are
speedy, reasoned and executed very quickly (Giaslrdecision of 2010, Mironovas and
others judgment of 2015).

Thirdly, one can observe that there was also a, cabere ECtHR even in
finding the violation of the Convention acted inctftaas an allegiance of the national
administrative court. In depicting this quite unegfed role of the ECtHR, | refer
particularly to one of the most recent judgmentstted ECtHR adopted in the case of
Arbaciauskiere v. Lithuania of 2016, where the violations of theplicant’s rights under
Articles 6 § 1 and 13 of the Convention were fodneé to the Lithuanian authorities’ failure
for many years to take the necessary measuresmplgovith the final judgment of the

Supreme Administrative Court —the latter attitudetree ECtHR might be referred to as



strengthening — as in fact the role of nationaigiagy is strengthened vis a vis other State
authorities with the assistance of the ECtHR;

Fourth, and probably the most desirable attitudthnefECtHR towards national
administrative process and/or conclusions reacleiiseoutcome is confirmative one — is
perceived in the cases where the ECtHR either aladag the application inadmissible, or

in finding no violation of the Convention confirrttse administrative jurisprudence as being

in compliance with the ECHR standards; this atgtad the ECtHR might be referred to as

confirmative (Savickas and others v. Lithuania sieci of 2013, where it has been

established the existence of a foreseeable efeeatemedy in respect of length-of-

proceedings complaints in Lithuania also in respafctoo lengthy proceedings before

administrative courts, Sidabras and others v. latha judgement of 2015, to be discussed
in more detail after a short while) and reflects thost favourable attitude of the ECtHR
towards the Lithuanian administrative courts. Nessllto say, a growing favourable attitude
by the ECtHR towards the Lithuanian courts (andthet same time openness of the
Convention for the influence of the Lithuanian laiw)dependent upon the quality of the
application of the Convention carried out by ththuanian administrative courts.

However, the fact that correctional attitude refdrto above by the ECtHR is
predominant in all cases against Lithuania, alsthose where Lithuanian administrative
courts were involved, does not signify that we lzaeing some serious problematic areas in
regard to the application of the Convention relatstdies before the administrative courts.
This is so, firstly, because of erga omnes efféthe ECtHR jurisprudence acknowledged

and thoroughly followed by the Lithuanian admirasitve courts and, secondly, because of



“lengthy” justice performed by the ECtHR — givintepty of time for the national courts to
correct the mistakes by their own.

At this point in order to explain properly what lean by telling you that |
would like to switch on to national legal perspeetiurning to the cases communicated to
the Government, which clearly leads to one veryitpesfinding: the most Convention
application problems posed therein in regard to fbasprudence of Lithuanian
administrative courts are coming from the past renily, due to amended administrative
jurisprudence they are in full or at least in patedied (e. g. if to return back to the
judgment in Mironovas and others case mentioned’gbwhere some applicants were
awarded insufficient sums by domestic courts irpees of inadequate conditions of their
detention thus retaining their victim status befte ECtHR, | can’t but conclude that

already in the years of 2015 up_to 4 times biggeounts for inadequate prison conditions

are awarded by the administrative courts if to caraghem with the amounts awarded in
the years of 2013 and previously; also, if to m@amtommunicated cases related with errors
committed by the State authorities in the procégwaperty restoration or privatisation, we
have quite a few, where the applicants are complgithat in remedying the said errors in
the judicial proceedings initiated usually by thegecutors seeking to defend a public
interest new wrongs are createdg( group of cases that Article 1 of Protocol Ndo the
Convention was violated in view of the quashingtlp@antirely of the decisions of the
Vilnius Region Administration of 2001-2006, restgrithe applicants’ property rights to the
plots of land situated in Vilnius city/region, selgsiently designated as forests of national
importance in the absence of compensation for pgi@nts’ property after their titles to

the plots of land had been annulled, as they pxeskthe right to restore their property



rights) I am particularly glad to note significant changesadministrative jurisprudence

since 2012, especially when performing a balan@mgrcise, whether in granting the
request of the prosecutor to defend public intenestld not create more damage than if not
to grant it, following general principles formuldtey the ECtHR that errors committed by
the State authorities should not be remedied agxpense of private individuals concerned,;
also | would like to distinguish advanced jurispende of the administrative courts
awarding pecuniary and no-pecuniary damages sdffeyethe persons for too lengthy
proceedings of the restoration of property righitd ao on). It goes without saying, that the
Lithuanian administrative courts when formulatinigist jurisprudence are extensively
relying to the Convention requirements as those eastablished in the case law of the
ECtHR against other Member States to the ConverBashi v. Croatia; Rysovskyy v.

Ukraine; Moskal v. Poland; Pincova and Pinc v. Qzé&epublic etcThis jurisprudence is

not only significant as marking acceptance of evgmes effect of ECtHR judgments, and
also application by domestic administrative cowftgonsistent interpretation principle, by
harmonising Convention requirements with those lo¢ tational law, and solving

inconsistencies between them, but also as prewegngw violations of the Convention and
even — so-called anticipatory execution of judgreesdopted in cases against Lithuania,
found due to problems already resolved by the natioourts (as the Government in these
cases would be able to argue that we do have denemsedies due to amended
administrative jurisprudence). This taking into @act of judgments of the ECtHR by the
national administrative courts from theoretical gperctive could also be classified as an
indirect judicial dialogue (cases where the courd&e into account each other’s

jurisprudence).



This the most favourable attitude by the Lithuan&ministrative courts
towards the Convention is not surprising at altpiremember that more than a decade agc
Lithuanian Supreme Administrative Court formulatdelar basic principles stemming out of
the Constitution concerning the application of thenvention to be followed by lower
courts, namely, the Convention being as a consiitypart of the legal system of the
Republic of Lithuania; also an act of direct apaiion; and the principle of supremacy of its
application over national law and the obligatiorfdtbow the jurisprudence of the ECtHR —
in order to understand fully the content of thehtsgguaranteed by the Convention (9
November 2004 decision in administrative case N@-7260-2004). It is worth mentioning
that the said obligation to follow the jurisprudenof the ECtHR entered into by early
jurisprudence of the Supreme Administrative CouftlLghuania, in the most recent
jurisprudence of Supreme Administrative Court id perceived as an absolute one —
growing application of the Convention paradoxicd#pad to the formation of permissible
limits of its impact over national law, stemmingt dust and above all from the principle of
the supremacy of the Constitution. | would like refer here to the case examined by
Supreme Administrative Court (3 March 2014 judgnafiter Paksas judgment adopted by
the GC of the ECtHR in 2011, where the ex-applicamnplained for Central Electoral
Commission’s refusal to register him as a candidatepresidential elections referring to
the State’s duty to execute the judgment of theHECtnoted that the interpretation of the
Convention given by the ECtHR does not affect trenGitutional provisions until no
respective Constitutional amendments are not adofte my personal view, these new

trends (there are also more of them) perceivedhe jurisprudence of the Lithuanian



Supreme Administrative Court are regarded posigied indicating certain maturity of the
national legal system.

This brings me to another issue | would like toldei#h, related to the role of
administrative courts played in the process of etien of the ECtHR judgments. This
particular issue is also the most interesting framother perspective, as matching judicial
dialogue properly so called. In order to demonstvalhat I'm talking about, | have chosen 3
particular judgments adopted in cases against aittay namely Sidabras and others v.
Lithuania of 2015, Varnas v. Lithuania of 2013 dndv. Lithuania of 2007. The first
judgment depicts an extremely rare case of dingditjal dialogue, as previous applicant’s
before the ECtHR, namely, Mr. Sidabras, Mr. Dziauamd Mr. Rainys (ex-KGB agents
addressed repeatedly the ECtHR for non-executidheofudgments adopted in their cases
by the ECtHR, in particular for refusal to reinstaiormer KGB employee based on
legislation previously found to be contrary to ienvention by the judgments of Rainys
and Gasparavius of 2005 and that of Sidabras and Dziautas @420In this particular
case the conclusions reached by the Supreme Adrainige Court were confirmed by the
ECtHR in respect of the first and the second appti€ — Sidabras and Dziautas — the Court
had to determine whether these two applicants b#atiently demonstrated that the KGB
Act still prevented them from obtaining private-sgcemployment, so as to reverse the
burden of proof and to require the Government sprdive the existence of a discriminatory
measure in violation of Article 14 taken in conjtion with Article 8. In the first applicant’s
case, the domestic court had concluded that ther® mo proof that, after the Court’s
judgment of 2004, he had been prevented from abtaia private sector job because of the

restrictions contained in the KGB Act. Furthermdhes first applicant had not provided any
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particular information as to who had refused to leyppim as a result of those restrictions,
or when. Having regard to the documents in the Copossession, there was nothing to
contradict the domestic court’s conclusion that tinst applicant had been unemployed
either for justified reasons or for having refusedumber of job offers. As to the second
applicant, he had acknowledged that he had beenreé¢ lawyer since 2006 and had never
attempted to obtain other private sector employmidathad thus failed to substantiate his
claim that he had continued to be discriminatedregan account of his status. In the light
of the foregoing, finding no reason to depart frdomestic court’s conclusions adopted in
respect of the first two applicants. The ECtHR Iasnd that they had not plausibly
demonstrated that they had been discriminated sigafter the Court’s judgments in their
cases. If to look at this point in more detaillhe Supreme Administrative Court’ judgments
adopted in respect of first and second applicéinése judgments had special significance to
entire domestic legal system as the Supreme Adtratiige Court declared that direct
application of the Court’s judgments was an appab@mwvay to execute those judgments.
Two other judgments against Lithuania are relatedases of persons finding
themselves in similar positions as successful eapts before the ECtHR and thus
subsequently addressing the domestic administratougts. First of all, | refer to the
violation found by the ECtHR in famous L. v. Lithia case for the State’s failure to
introduce implementing legislation to enable a $smxual to undergo gender-reassignment
surgery and change his gender identification inciaff documents. As after the judgement
no implementing legislation was ever enforced, atjoperative transsexual successfully
applied for damages from the State before the dienesurts. The judgment of 29

November 2010 adopted by the Lithuanian SupremertCawarding damages for the
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State’s unlawful omission to act by avoiding to pideequired legislation could be called a
landmark judgment as in fact the court in direcjplying the judgment of the ECtHR
managed to compensate to certain extent the imigctol the legislator. Similar situation
could be expected after the Varnas judgment whejiestified difference in treatment under
Lithuanian relevant legislation of remand prisonemmpared to convicted prisoners as
regards conjugal visits was found by the ECtHRIiation of Art 14 in conjunction with
Article 8 when other detainees on remand addressgedomestic courts claiming damages
for unjustified denial of conjugal visits. Howevexs in this case the problem of defective

existing legislation and not a legislative omisswas tackled, the Supreme Administrative

Court addressed the Constitutional Court askingeify whether the legislation due to
which the violation of the Convention was foundthg ECtHR is in compliance with the
Constitution of the Republic of Lithuania. | worspeculate here in regard to the possible
outcomes of the constitutional case pending or kdreit was possible to examine the case
without addressing the CC in directly applying ienvention — let us believe that any
outcome is going to be the best one aiming at gtheming of the protection of the rights of
individual.

The cases related with the execution of the judgsnehthe ECtHR | have just discussed
could be regarded as squaring the Convention imga¢ation circle. On the other hand, this
also brings us to quite an obvious conclusion + tiha@ implementation of the Convention
should be regarded as a cyclic process, manifessntheir reciprocal interaction, and is
neither limited to mechanical transportation of dmaventional requirements into national
legal systems by domestic administrative courts, toothe mechanical control of the

implementation of the Convention performed by ti&HR over the Lithuanian courts in
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“all or nothing” manner, i.e. not only finding vations or non-violations of the Convention.
Thus | would like to end this contribution by sayinhat the implementation of the

Convention is in fact ensured by a shared respiitgibf the national administrative courts

and the ECtHR.
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